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BBEOEHWE

Mpobnembl 4OrOBOPHOIr0 peryampoBaHnUsa OTHOLWIEHUIN ABASIOTCA TEMON NCCNeA0BaHNN,
Ha4YMHasa C LOPEBOJIIOLUMNOHHOIO Nepmnoaa pa3BUTUSA rPpa>kgaHCKOro 3aKoHoAaTebCTBa.
ONTenbHbIn Nepruo BpEMEHN B HalLeM rocyaapCcTBe OOroBOpP 3aHUMaI
HEe3HAYNTENIbHYIO HULLY B XO3AWCTBEHHbIX CBA3AX CybbeKkToB, 4TO Obl10 0byCcnoBsieHO
OTCYTCTBMEM YaCTHOro npeanpuHMMaTenbCTBa, YHaCTHOM COBCTBEHHOCTU 1
rocyfapCTBEHHO-MaHOBbIM perysnpoBaHMeM 3KOHOMUKK. [epexon Ha NyTb pa3BUTUSA
PbIHOYHbLIX OTHOLWLEHWN, onpeaenna HeobxoaNMOCTb HE TOJIbKO NPUHATME HOBOIO
pa>xgaHCKOro Kogekca, 0CHOBaHMEM KOTOPOro CTasau NMPUHLUMUMNNANLHO HOBbIE,
OTHOCUTESIbHO COBETCKOIro nepuoga nosoXXeHnsa oroBopHOro peryampoBaHus, HO n
cucTeMaTmsauunm, Knaccnpumkaumm oroBopoB, CBOMCTBEHHbIX PbIHOYHLIM OTHOLLEHUAM.
Hosbin TK PO 3anoxunn coyHoaMeHT OJ19 NPaBOBOro peryjmpoBaHnUsa 4OrOBOPHbIX
OTHOLIEHNN HA HOBOM CUCTEMHOM YPOBHE, 1 ornpeaesnna Ha4yaslo HOBOIro 3Tana Hay4HbIX
nccnepnosaHuinm B 061acTum rpa>K4aHCKOro 4OrOBOPHOro npaBa, HanpaB/lIeHHbIX Ha
MOOEepHM3aLNI0 OTEYECTBEHHOI0 3aKOHOA4AaTEe/bCTBA KaK B 3TON, TakK U B ApPYyrux chepax.
MpoBo3rnaweHne npuHumna ceoboabl 4OroBopa, a Takxe pa3BuTne obLecTBeHHbIX
OTHOLLEHWN, onpeaennan NosBsieHne HOBbIX, HEMOMMEHOBAHHbLIX B FPa)KAaHCKOM
3aKOHOOaTeNbCTBE OOMOBOPHbLIX KOHCTPYKLUMA. KpoMe 3Toro, pa3sutue MexxayHapooHblX
CBsA3eN, TPaHCrpaHUYHble NpeanpuHNMaTesIbCKMe OTHOLWEeHUA, onpeaennnmn
HeobX0AMMOCTb COBEPLLUEHCTBOBAHNS NMPaBOBOro perympoBaHnNsa B POCCUNCKOM
3aKOHOOaTeNbLCTBE AOrOBOPHOWM Chepbl C Lesblo 3alWnTbl 0TEYECTBEHHbIX
npeanpuHnMmaTenen.

CerofiHs NOJIOXXKEHUA NO LesioMy psay LOroBOpPOB He BCera CKJaAblBaloTCA B HETKYIO U
rnocnenoBaTesibHY0 CUCTeMY perynmpoBaHus. Npobnemon ABndeTca n ToT PaKT, 4TO
MpPaBoOBOE perynpoBaHmne MHOMMX KJaCCUYECKUX OOrOBOPOB HE YYNTbIBAET UX
cneynunKkn, CBONCTBEHHON AaHHbLIM KOHCTPYKLUMNSAM, 006yCNOBAEHHOW CYyObEKTHbLIM
COCTaBOM.

Bce BbILLEN3N0OXKEHHOE NOATBEPXKAAET NMPaKTUYECKY aKTyasIbHOCTb UCCenoBaHNS
npobnembl KNacCnPrKaumm OroBOPOB M aHaIM3a NPaBOBOro peryanpoBaHuns
AOrOBOPHbIX OTHOLUEHU NCXOOSA U3 BUOOB OOMOBOPHbLIX KOHCTPYKUMA. HeobxoamMocCTb
3TOro UccaenoBaHUsa NPOoONKTOBaHa HepeLweHHOCTbIo Npobaembl cucteMaTnsaynm
00roBOpPOB B COOTBETCTBUN C COBPEMEHHBLIM YPOBHEM Pa3BUTUA XO39NCTBEHHOIO



obopoTa 1 MeTOA0/IOrM4YeCcKnX NOAX0A0B COBEPLUEHCTBOBAHNS 3aKOHOAATEeNbCTBA B
A0OroBopHoOM coepe.

AKTYaNlbHOCTb TE€Mbl UCCNIeL0BaHUSA C TEOPETUYECKON TOYKN 3peHuns obycioBsieHa TeM,
4TO 60JILLUNHCTBO COBPEMEHHbIX UCC/IeA0BaHNI OOroBOpa, B YaCTHOCTU B
X03amncTeeHHoM obopoTe, paccMaTpuMBaOT 3TO NPaBOBOE CPEeACTBO UCKIYUTENBHO C
NO3NLMN UMBUIUCTUKN, HE 3aTparmeas, 04HaKo, BONPOC ero B3anMoCBA3U C CUCTEMON
rocyfapCTBEHHOro peryimpoBaHnsa npegnpuHMMaTelbCKUX OTHOLWEHWW, BCEN CUCTEeMOU
OpraHm3aLnoHHO-MPaBOBbLIX CPeACcTB, KOTOPbIMU NpeacTaBsieHbl MexaHu3Mm
perynmposaHus cpepbl SKOHOMUKK 1 NpearnpuHMMaTesibCTBa. iccnenoBaHUIO MOHATUA,
CYLLHOCTN LOrOBOPOB B rpa>kJaHCKOM rpase rnocBsALlaam CBON NCCief0BaHNA BULHbIE
npencTaBuTesNIn rpa>KgaHCKO-NPaBoOBOW HAaYKN KaK LOPEBOJIIOLNOHHOIO, TaK U
coBeTckoro nepuopa. Cpeam HUX MOXXHO oTMeTuTb M.WU. BparunHckoro, B.B.
BuTtpsaHckoro, JI1.b. NanbnepuHy, O. N'eHknHa, B.B. Jlyua, N.H. OB4nHHNKOBa, [.O.
LLlepweHeBnYa, n MHOorux gpyrux. OTaaBas 4o0/HKHOe NpoBeAeHHbIM UCCNefoBaHUAM,
OTMETUM, YTO MHOrue nNpobaembl, Kak TEOPUN, TaK N NPAKTUKMN OCTAOTCA He
pelweHHbIMU, 4TO TpebyeT aanbHenwen pa3paboTkm JaHHON TEMBI.

Llenbto paboThl ABSAETCA aHan3a NOHATUSA, CYLLHOCTN JOrOBOPOB, BUOOB JOrOBOPOB B
rpa>kgaHCKoOM rnpase 1 npobaem nx cncremMaTmsauunn.

Ans peannsaunm 3170 Uenn 6bin NOCTaBNEeHbl ciefyouwme 3ajadn:

— paccMoTpeTb NOHATUE U CYLLHOCTb A0roBopa

— paccMoTpeTb NOHATUE U 0COBEHHOCTU KacCMpuKaLmm 4oroBopos.

— onpenenuTb KpUTepunm n oCHOBaHUA Kiaccngukaumm orosopos.

— MPOBEeCTN aHa/IN3 OCHOBHbIX BUA0B 4OrOBOPOB.

ObbekTOM nccnenoBaHna ABNAOTCS 0bLLIeCTBEHHbIE OTHOLWEHNS B chepe AO0roBOPHOIro
perynnpoBaHuns, cuctemMa AOroBOPOB B FPaK4aHCKOM 3aKoHoOaTesibCTBe.

1. MoHATHMe M BUAbI AOrOBOPOB B rpa>kaAaHCKOM npase
PD

1.1 NoHATHe NpaBOBOro Aorosopa

[OroBop - LEeHTPaNbHbLIA U BaXXHENLLUNNA MHCTUTYT rpa>kgaHCKOro rnpasa, KOTOPbIN
NCNosib3yeTcs BO BCex chepax npeanpuHnMaTensCTBa U obcny>xmeaeT pa3HoobpasHble
NMYLLLIECTBEHHbIE U JINYHbIE MOTPEOBHOCTU rpakaaH. [lencTByolee rpaXkaaHckoe
3aKOHO4aTesIbCTBO, OTPaXkasd NpPoLecc 3ak/I04eHUs U UCNOJIHEHUSA O0roBOpa,



ynoTpebnsieT TepMUH «10r0BOP» B TPEX 3HAYEHMAX: KAK OCHOBAHNE BO3HMKHOBEHUS
NOroBOPHbIX 06513aTeNbCTB (A0roBOp-CAENKA), KaK BO3HUKLLNE N3 O0OroBopa
o6si3aTeNbCTBa ero y4aCTHMKOB (40roBop-0653aTesibCTBO) N KakK NMUCbMEHHoEe
BblpakeHne coryialleHns CTOpoH (JoroBop-A0KYMeHT). B HacTosLwen rnase Aorosop
paccMaTpuBaeTCs NPenMyLLeCTBEHHO B MEPBOM €ro 3Ha4YeHuu.

[loroBop Kak caenka-3To corjalwleHmne asyx nnm bonee cTopoH, HanpaB/lieHHOE Ha
YCTaHOBJ/IEHNE rparKAaHCKNUX NMpaB 1 06893aHHOCTEN UK UX N3MEHEHNE U NMPeKpalleHne
(cT. 420 IK). OTctooa cneayeT, 4TO y4aCTHUKaMK Aorosopa MoryT BbiTb TO/IbKO
CybbeKTbl rpa>K4aHCKOro rnpasa, HagesieHHble 4eecnoCobHOCTbIO N BbipaXkatoLime CBOIO
BOJItO, @ CaM A0roBop npeanosaraet ceobony N CaMoCTOATESIbHOCTb €ro CTOPOH. Tam,
roe Takowm ceobonbl HET, 4OrOBOP BO3MOXXEH, O4HAKO, ero aPeKTUBHOCTb PE3KO
CHMXaeTca. LUnpokoe npnMmeHeHne n BO3SMOXXHOCTU Aorosopa obyCcnoBieHbl TeM, 4TO
KaK rnpasoBas (popMa OH COOTBETCTBYET XapaKTepy peryanpyemMbixX rpa>KaaHCKum
MPaBOM MMYLLLECTBEHHbIX OTHOLLUEHUIN pPbiHKA, KOrga HeobxoanMbl CaMOCTOATENbLHOCTb U
MHMUMATMBA Y4aCTHUKOB SKOHOMMYECKOro obopoTa n, cnegosaTesibHO, onpeneneHHas
csobona (AMCNO3UTUBHOCTL) MPABOBOIr0 peryampoBaHmsa. 9T oCHOBOMNoarawuwme
HavaJjia LOroBOPHOIro rNpasBa B YCJOBUAX PbIHOYHOW SKOHOMUKWM 3aKpeneHbl B CcT. 421 MK
«CBobona norosopa».

HOpnounyeckmne npemmyLiecTsa OroBOPHOW (hopMbl B3aMOOTHOLLEHUW NMPOABASAIOTCS B
€e YHMBEepPCasIbHOCTN, MPOCTOTE U rMBKoCTU. [loroBop MoOXeT 6bITb 3ak/toyeH B ntobon
dopmMe, Npu4eM n Mexay OTCYTCTBYIOLWMMN KOHTpPareHTamMmm (NyTemM nepennckn) nan
yepes npeacTtasuTens. NepsoHavasnbHble YCNOBUA AOroBopa MOryT ObiTb B AajibHENLWEM
M3MEHEHbI N AOMNOJIHEHbI CTOPOHAMU, UX NpaBa MOryT BbITb YCTaHOBJIEHbI B UHTEpecax
TPeTbUX NINL, KOTOPbIE B 3aKJIIO4YEHNN OOrOBOPa HE y4acTBOBaJIN, WIW YCTYNJIEHbI 3aTEM
TpeTbuM nuuam. Bce 3To genaet [oOroBop He3aMeHUMbIM MHCTPYMEHTOM PbIHKA.

OYHKLNN FrpaXK4aHCKO-MPaBOBOro OroBopa XxapakTepusyTca B inTepaType C
N3BECTHbLIMU pPa3IN4YnsaMmn, ogHaKo B0bLIMHCTBO aBTOPOB OTMEYaloT cieayrume
OCHOBHbIE 3a4a4u (PyHKUKMK) AOroBoOpa.

Bo-nepBbiX, OroBOp ABSSIETCA (POPMON YCTAHOBJIEHNSA XO35MCTBEHHbIX CBA3EN MeXAay
yYaCTHUKaMM 3KOHOMUYeCckoro o6opoTa n 0CHOBaHMEM BO3HUKHOBEHUS UX B3aUMHbIX
obs3aHHOCTEN 1 nNpas. [1oroBop HaMOJIHAET 3TN CBA3M KOHKPETHbLIM COAEP)XKaHNEM,
AoKeH obecnevmBaTh X MPaKTUYECKYO peain3auntio U OTBETCTBEHHOCTL 3a
NCMNOJIHEHME NPUHATLIX 0653aTeNbCTB.



Bo-BTOpbIX, LOrOBOP MNO3BOAAET ero y4acTHMKaM onpenesnTb U cornacoBaTb UX
B3aMMHble npaBa N 06493aHHOCTN C y4eTOM KaK NnoTpebHoCcTen pbiHKa, Tak 1
WHAVBMAYaJIbHbIX 3aNPOCOB U BO3MOXXHOCTEN Ka)K40ro N3 KOHTPareHToB. 3Ta PyHKLMUSA
forosopa npepcrtasnseTca ocobo BaxxHoun, nbo oHa obecneymBaeT obcnyxmBaHne
00roBOpoOM 06LWEeCTBEHHbIX HYXX A U noTpebHocTen. MNpakTu4eckoe ocyLecTB/IeHne 3Toun
hyHKLMKM gorosopa npegnonaraeTt Hanan4ne Heobxogmmonm csobobl (AMCNO3UTUBHOCTN)
B 3aKOHOZATeNIbHON pernamMeHTauum ycaoBuin Oorosopa v npenoctaBieHmne ero
y4aCTHMKaM NpaBa CaMOCTOATEsIbHO onpenenaTb YC/I0BUA LOroBOpa B paMKax obLwmnx
npeanncaHuin 3aKoHa.

B-TpeTbux, 3ak/itoMeHne 4OroBopa Co3haeT A19 CTOPOH Ba)KHble NpaBOBble rapaHTUN.
3TO Bblpa>kaeTCcHd B TOM, 4YTO AOroBop noasnexxut obasaTesibHOMY UCNOSHEHUIO (CT. 425
K), OOHOCTOPOHHEE U3MEHEHME ero YCJI0BUA A0MNYCKAeTCHA TOJIbKO B onpenesieHHbIX
calyqaax u nnwb no peweHuto cyna (ct. 450 MK), a HapylweHue NpuHATBLIX MO JOr0BOpY
oba3aTenbCcTB BevyeT 06493aHHOCTb BO3MECTUTb NPUYNHEHHbIE 3TUM YObITKK (CT. 15, 393
'K). CTOpOHbI MOryT NpeaycMoTpeTb B 4OrOBOpe N Apyrue rpaBoBble cpencTBa
obecnevyeHns ero NCNOJIHEHNSA: YCNIOBUE O HEYCTOMNKE, MOPYYNTENbLCTBO, FapaHTUoO U ap.
ConyTCTBYOLWMM O0OrOBOPY MEXaHU3M UMYLLLECTBEHHOW OTBETCTBEHHOCTU O0MOJIHAETCSA
MpaBoOM PacTOPrHyTb OOrOBOP MPM €ro CyLweCcTBEHHOM HapyLeHUN KOHTpareHToMm (CT.
450 MK).

[loroBop NMpuUMeHseTCsa He TONIbKO B chepe UMyLLEeCTBEHHbIX OTHOLLIEHMWA, OCHOBAHHbIX
Ha MCMOJIb30BaHNN TOBAPHO-AEHEKHbIX KAaTeropuin (Takme 4oroBopbl MUMEHYOTCS
TOBapPHbLIMU), HO TaKXXe AN persaMeHTaunm opraHn3aLnoHHbIX OTHOLIEHUI, KOrAa
[OroBOp HanpasJ/ieH NPenMyLeCcTBEHHO Ha hopMMpPOBaHMe MocenyoLwmnx
NMYLLLECTBEHHbIX CBA3EM YYAaCTHMKOB AOr0OBOPa UM NX HUXXECTOALWMX CTPYKTYP U
onpenesieHne OCHOBHbIX YC/IOBUI TakKuUX CBA3EN (Tak Ha3blBaeMble OpraHn3aLoHHbIe
AN pamMoYHble 4Or0BOpbI).

Obuwme nonoxxeHnsa Yactu nepsont 'K o gorosope AOMNOSIHAKTCA OBLLINPHBLIM
3aKOHOO4aTeNbCTBOM O pa3/INYHbIX BUAaX AOFOBOPOB: HOPMaMu 4acTm BTopon FK u
crneynasibHbIM 3aKOHO4ATENbCTBOM 06 OTAE/bHbIX A0roBOpax (PO3HUYHOW Kyne-
npofake, NocTaBke O rocyaAapCTBEHHbIX HY>XJ, nogpsaae, TPAHCNOPTHLIX A0roBoOpax,
KpeaouToBaHunM 1 ap.). Ans 0oroBopos rpa><gaH ocoboe 3HayeHne nmeeT 3aKOoH 0
3aWwunTe npaB noTpebutenen, KOTopbin AaeT PU3NYECKUM AnLLAM MOBbILLEHHYO
MPaBoOBYIO 3alUNTY. ABTOPCKME N NNLEH3NOHHBbIE AOrOBOPbI ABAAITCA NpegMeToM
3akoHopaTesnbcTBa P® 06 MHTennekTyasbHOM COBCTBEHHOCTU[1].



[loroBop O0OJ/IXKEH COOTBETCTBOBATb NPaBOBbIM HOPMaM, AENCTBYIOLWMNM B MOMEHT €ro
3akayeHuns. MNMocneayowme N3IMeHEHNS 3aKOHO4ATEebCTBA BAUAIOT Ha YC/I0BUSA
COCTOSIBLLErocs A0roBopa TOJIbKO B TOM CJly4ae, Korja B 3aKOHe YCTaHOBJ/IEHO, 4YTO ero
OENCTBMNE PaCNpPOCTPaAHAETCSA Ha OTHOLLIEHUS, BO3HMKLUME N3 paHee 3aKJIKYEHHbIX
norosopoB (CT. 422 IK). Takme cny4anm npnaaHng npaBoBbIM HopMaM 06paTHOW CUNbI B
DEeNCTBYIOLWEM 3aKOHOAATENbLCTBE KpaliHE peaku.

Mpucyline ooroBopy NpaBoBbLIE Ka4YecTBa U NMpenmyLlecTsa MoryT 6bITb B MOJIHOW Mepe
MCNOJIb30BaHbl TONILKO B YCN0BMSAX cBoboAbl AoroBopa. 'K Ha3biBaeT cBobony Aorosopa
B YMC1e OCHOBHbIX Ha4asn rpa)kAaHCKOro 3akoHodaTtenbcTBa (n. 1 cT. 1) n onpenensieT
cogep)xaHue n obuime paMkn 3TOro Ba)KHOro NMpaBoBOro Havana (cT. 421).

FpaxgaHe v lopugnyeckme nuua csoboaHbl B 3aK/04YEHUN OOMOBOPaA, N MOHY>XXAEHWE ero
3aKJII04YNTb AOMYCKAETCA TONbKO B CyYasax, NpefyCcMoTpeHHbIX K U MHbIMN 3aKOHaMWU
nnn pobpoBoOsIbLHO NPUHATBLIM 0053aTeNbLCTBOM. TakuM 0bpa3om, NOHYXAEHUE K
[0roBOpYy MOXeT BBOAUTbLCHA TOJIbKO 3aKOHaMU N HE OO/HKHO YCTaHAaBIMBaTbCA akTaMu
MpaBuTensctBa PP, a Tem 6osee-MUHNCTEPCTB N areHTCTB.

K 3aMeTHO paclumpus NepeyvyeHb peryampyemMbix 10roBOPOB Mo CPABHEHUIO C paHee
JeCTBOBABLUNM 3aKOHO4ATENbCTBOM. Mpn 3TOM Cyb6beKTbl FPa*KAaHCKOro npasa MoryT
3aKJIl04aTh Kak NpefyCMOTPEHHbIE, TaK U HE NPelyCMOTPEHHbIE 3aKOHOAaTeNIbCTBOM
[OroBOpbl. BO3M0OXXHbI COrnalleHns, cogep>kalime 31eMeHTbl 4OrOBOPOB pa3HOro poaa,
TaK Ha3blBaeMble CMeLLaHHbIe JOroBOpPbI, U OHW MOJIYYUIN B COBPEMEHHbIX YCJIOBUSX
3aMeTHOe pacnpocTpaHeHue,

HakoHeLl, 1 3To HanboJsiee Ba)KHoe NMposiBieHne cBoboabl 10roBopa, CTOPOHbLI BripaBe
onpeaensaTb yCI0BUA 3aKJ1I04aEeMOro A0roBopa no cobCcTBEHHOMY YCMOTPEHMUIO C YHETOM,
€CTEeCTBEHHO, PeaslbHOro COCTOAHUSA PbIHKa N CBOUX XO3ANCTBEHHbIX U PUHAHCOBLIX
noTpebHocTen N BO3MOXXHOCTEN. CTOPOHbI ONpPeaenstoT TakXe NopsaaoK 3aK/IYeHUs
JIOroBOpa: CaMOCTOSTEIbHO, Yepe3 NpeAcTaBUTeNs, HA KOHKYPCHOW OCHOBE U T.0.

OnHako ceobofa Aorosopa He 03Ha4aeT MOJIHY CaMOCTOATEsIbHOCTb CTOPOH MNpu ero
3aKJII04EHUN N ONpenesieHnn ero ycnoBuin. [lencTBytollee 3aKOHOA4ATENbCTBO COAEPXKUT
HeMaJsioe YNC/I0 MMMepPaTUBHbIX HOPM, 06a3aTeNbHbIX ON8 FrpaXKaaH v PUANYECKMNX Nl
npn CoOBEPLUEHUN NMU OO0FOBOPOB U BbIpaboTKe UX YCNOBUN. YCTAaHOBIEHME TaKUX HOPM
oTpakaeT obuierocyaapCTBeHHbIE NHTEPECHI, 0COOEHHOCTb OTAE/IbHbIX FPYMM
[OroBOpPOB M HEOBXOAMMOCTb 3aLLUTbI MPaB APYrMX Y4aCTHUKOB UMYLLLECTBEHHOIO
obopoTa.



ObuwerocynapcTBeHHble (MybnnyHbie) nHTepechl TpebytoT cobntoaeHns obLecTBEHHON
6e3onacHOCTM (OrpaHU4YeHne TOProB/n OpPyXMeM, HAPKOTUKaMN U T.4.), HOPM
CaHUTaAPHOW 1 NMoXXapHoM Be30MacHOCTN, a TakXXe NpeanncaHnin, HanpasJeHHbIX Ha
OXpaHy NMpupoabl N OKpy>XatoLlen cpeabl. Takoro poaa orpaHnyYnTeNnbHoe
perynmpoBaHme ycTaHaBIMBaeTCSs HOPpMaMn aAMUHUCTPATUBHOMO, @ HE FPaXKA4aHCKOro
npaea.

ObsaszaTenbHOe 3ak/lo4eHne AoroBopa BBeAEHO A8 NpeAnpuHMMaTenen,
OCYLLEeCTBSAIOLWMX KOMMEPYECKY AeATeNbHOCTb B paMKax nybsinyHbIX 4OroBOPOB,
Korza npofaka TOBAapOB WM OKa3aHMe yCcnyr AO0JKHbI MPON3BOAUTLCA Ka>KgomMy
obpaTuslemyca nuuy. Kpyr Takmx npeanpuHMMaTesnen 4OCTaTOYHO WNPOoK (CT. 426 TK).
9TO TpaAUUMOHHasaA HOpMa PbIHOYHOIO 3aKOHOAATeIbCTBa, 0COO6EeHHO Ha NepBOM 3Tane
ero CTaHOBJ/IEHUS.

HakoHeu, onpeneneHHble pamMkKn ansa cBoboabl 4OroBopa yCTAaHOBEHDI
3aKoHoOaTesIbCTBOM 06 OrpaHU4YeHU MOHOMOJINCTUYECKON AeATEeNbHOCTU U 3amnTe
KOHKYpeHuunKn. lencTeytowme B 3Ton 061acTu 3aKoHbl TpebytloT cornacoBaHus
HEKOTOPbIX CAENOK C aHTUMOHOMOJ/IbHLIMU OPraHamMm 1 paspeLllatoT UM NPUHUMATb aKThl,
obsa3biBatoWwmMe npeanpmHUMaTesNIen-MOHOMOJINCTOB 3aKJto4aTb gorosop[2]. Mo
CyWecCTBY, B 3TUX Cy4YasaX peyb naet He 06 orpaHmnyeHnn ceoboabl oorosopa, a 06
YCTAHOBJIEHNWN Pa3yMHbIX U CNpaBenMBbIX NpaBua A06poCOBECTHOM KOHKYPEHL NN Ha
PbIHKE, KOTOpbIE B MHTEpecax ero pasBmTusa N CaMUX BbICTYMNAOLWKMX Ha PbIHKE
cyb6bEeKTOB rpa>kaaHCKoOro npasa.

O653aTeNIbHOCTb 3aKJII0YEHNS OrOBOPOB MOXKET YyCTaHaB/IMBATbCA O
roCynapCTBEHHbIX N MyHULMMAJbHbIX Ka3€HHbIX NpeanpuaTuin nx cobcteeHHnkKamu. OHn
BMpaBe OOBOAMTbL 00 NpeanpuatTmna obssaTenbHble AN NCMOJIHEHMSA 3aKa3bl HA MOCTAaBKMK
TOBApPOB, BbiNOJIHEHNE PaboT, OKa3aHMe yCcayr Ans rocy4apCTBEHHbIX NN
MYHUUWManbHbIX HY>KA[3]. 9TO HeobxoanMas peanm3auns WNPOKUX NpaB COOCTBEHHUKA,
KOTOpPble A0JIKHbI 3@ HUM COXPaHATLCS B CUY Npupoabl COBCTBEHHOCTU U
HeobxoaAMMOCTK ee 3aLNThbI.

1.2 Buabl ,OroBopoB B rpa>kaaHCKOM npase PP

J[loroBOpbI MO CBOEMY Ha3HAYEHWIO N cofepKaHuto Heobbl4allHO pa3Hoobpa3Hbl, Mpuyem
B YC/IOBUAX PbIHKA UX KPYr paclUMpsieTCs 3a CHET NPUMEHEHUS HOBbIX [0r0BOPHbIX
OTHOLWIEHWNI. N5 NOHUMaHWS NPABOBbIX 0COBEHHOCTEN Pa3/INYHbIX MO CBOEMY
Ha3Ha4YeHM0 OrOBOPOB W MNPABUJIbHOr0 NPUMEHEHNS K HUM HOPM 3aKoHOAATesNbCTBa



HeobxoO4MMO NPOBOANTL Pa3rpaHNYeHne Mexxay oTAaebHbIMU Pa3HOBUAHOCTSMM
N OroBOPOB.

TpaAvUMOHHbIE OOrOBOPLI FrPpaXKAaHCKoOro rnpasa. B yactn sTopon MK, nocBseHHON
oTAeNbHbIM Buaam oba3aTenbCTB, 3aKpenJjeHa TpaauuMoHHasa 45 rpa>KaHCKoro rnpasa
cucTeMa OOroBOpPOB, Pa3iIMHaloLLMXCA NpexXXae BCero no CBOEMy X03ANCTBEHHOMY U
npaBoBOMY 3Ha4yeHut0. Ha nepsbi nNaaH B 'K BblHECEHbI Hanbosiee Ba)KHbIe U 4acTo
npuMeHseMble 4OroBopbl 0 Nepenadve npaBa coO6CTBEHHOCTU (Kynaa-npofaka u ee
BUAbl), 3aTe€M O BPEMEHHOM MOJIb30BaHNN YY)XUM NMYLLLECTBOM (apeHa), BbIMOJIHEHNM
paboT 1 okasaHMM pa3HOro pofa ycnyr (noapsn, nepeBo3Ka, XpaHeHue, CTpaxoBaHue), o
AEeHeXHbIX onepaunsax, npeacrtasnTenbLCcTee 1 T.4.[4].

3akpenneHHasa B K cmctema goroBopoB €CTb UX Kiaccudumkaums rno TMnam, Kaxxablin n3
KOTOpPbIX BBMAY Hann4nsa ocoboro npegmMmeTa Uian CyweCTBEeHHbIX NPaBOBbIX
ocobeHHocTen TpebyeT CaMOCTOATENbHOW U MPUTOM AOCTAaTOYHO MOJIHOW NMPaBOBOM
pernameHTaummn. Takasa Knaccuumnkauma aBnsaeTcss OCHOBHOM 1 Hanbonee BakHomn, nbo
packpbiBaeT opuanyeckne ocobeHHOCTN AOroBopa Ka)Kaoro Tuna n NCK4yaeT
BO3MOXXHOCTb NMPUMEHEHNA K HEMY HOPM O AOroBOpax MHOro Tuna.

Hapsaay ¢ cucteMaTUKOM JOrOBOPHbLIX OTHOLWEHUW MO UX TUMNaM LOroBOpbI
KnaccupuumpyoTcs no BUaam B 3aBUCMMOCTM OT UX IOPNONYECKMX 0CobeHHOCTEN.
OCHOBHble BUOOBbIE MPU3HAKN A4OrOBOPOB Tak)Xe Ha3BaHbl B HOpMax 'K 1 MoryT ObiTb
MPUCYLLM KaK 4OroBopaM BCeX TUMOB, TakK U JIWb HEKOTOPbLIM U3 HUX. Buposble
0cobeHHOCTK NexxaT B OCHOBE noapasfesieHns 4OroBopoB Ha BO3ME3HbIE U
be3Bo3Me3Hble, peasibHble N KOHCEeHCYaslbHble, @ Tak>XXe MO3BONSAT BblAEUTb
O0roBopbl C rpakgaHaMmmn-noTpedbuTenamm, B NoJb3y TPETbEro Anua u
npenBapuTenbHbIN 0OroBop. ECTb 1 6onee YacTHblIe BUAOBbIE 0CO6EHHOCTU AOrOBOPOB,
CBsi3aHHble, Hanpumep, ¢ nx popMon (MNCbMEHHbIE U YCTHbIE), CPOKaAMN NCMOJIHEHUS
(anuTenbHbIEe N pa3oBble).

Hanbonee obLien BnooBon Knaccupumnkaumnen oroBopoB ABAAETCA UX noapasneneHne
Ha Bo3Me3aHble n 6e3Bo3mMesgHble (CT. 423 [K). B Bo3Me34HOM A0roBope Kakaas
CTOpPOHa NnoJly4aeT onpenesieHHoe nMyLleCcTBeHHoe npefocTassieHne; B be3Bo3Me3gHOM
[0orosBope ogHa N3 CTOPOH TaKOro BCTPEYHOro rnpeaocTassieHNa He noJsiyvaer.
BONbWNHCTBO AOrOBOPOB ABMATCH BO3MEe34HbIMU, U cornlacHo n. 3 C€T. 423 'K porosop
npeanoslaraeTca BO3Me34HbIM, eC/IN U3 3aKOHA, UHbIX NPAaBOBbIX aKTOB, COAEpP)XXaHUS
NN CylecTBa AOroBOpa He BblTEKAeT MHoe.



B 3aBMCMMOCTM OT MOMEHTAa, C KOTOPOro AOroBop Ha4YMHaeT nencTBoBaTb, HeEOHBX0ANMO
pa3fimyaTb KOHCEHCYasibHble, peasibHble N hopMasibHble forosopsbl (CT. 433 MK).
KoHCeHCyasibHbIMU (OT N1aT. «CONSensus»-corsacue) Npu3HalTCA OOroBops.bl,
3aKJ/II04EHHbIE B MOMEHT MOJIy4YeHUS ANLLOM, HanpaBMBLLUUM NpeaJsioXKeHne o ero
3aKJlo4YeHnn (odepTy), cornacmsa Ha 3To NpeasioXKeHune (akuenTa) UK Xe B MOMEHT
3aKJIlDYEHNS O0rOBOpa MeX Ay NPUCYTCTBYIOWMMU KOHTpareHTamMmn. PeanbHbiMK (OT nar.
«res»-Bellb) ABNAIOTCHA O0rOBOPbLI, 4J15 COBEPLUEHNS KOTOPbIX B CUJTY 3aKOHa
HeobxoaMMa, NMOMUMO COrslalleHnst CTOPOH, Nepedadya MMyLLeCcTBa; OHM CYMTAIOTCSH
3aKJIIOYEHHbIMW TOJIbLKO C MOMEHTa Takon nepenayn.

dopMasibHbIMW AOFOBOPaMU ABJIAIOTCA COrslalleHns, nogsexatwime rocyjapcTBeHHON
pernctpayumn (n. 3 cT. 433 TK). Takne goroBopbl HEMHOMOYNCAEHHbI, K HUM OTHOCATCS
rnaBHbiM o6pa3om gorosopbl 06 yCTaHOBNEHUN BELLHbLIX MPaB Ha HEABUXXUMOCTb (CT.

131 IK). K yncny gopmasibHbiX A0J>KHbI 6bITb OTHECEHbI 1 OOr0BOPbLI, TpebytoLwime B cuay
3aKoHa 0653aTesIbHOro HOTapuasibHOro 0POPMAEHNSA, HaNpPUMep A0roBOPblI PEHTHI (CT.
584 I'K). ®opManbHbie OroBOpbI NpnobpeTaloT IpuanyYeckoe 3Ha4YeHne nocne nx
perncrtpaumm (HoTapmasbHOro oYOpPMIEHNS).

3HauynTenbHon ocobeHHOCTbLIO 061agatoT 4OroBOPbLI B MOsb3y TPETbEero Anua, coraacHo
KOTOPbIM OO/IXKHUK 0083aH MPOn3BeCcTU UCNOJIHEHVE HE KPeanuTopy, a He
y4aCTBOBaBLLUEMY B 3aKJ/IIOYEHNM OOFOBOPa TPeTbEMY MUy, NpuobpeTaowemMy Taknum
obpa3om npaBo TpeboBaTb OT AO0/MKHUKA UcnosiHeHns (cT. 430 MK).

Hosennown MK asnsetca nogpobHasa pernameHTaumsa npeaBapuTesibHOro gorosopa (cT.
429), KOTOPbLIN B YCNOBUAX PblHKa NOJly4YaeT LWMPOKOe NpUMeHeHne. 3To A0roBop, B cuiy
KOTOPOro CTOPOHbI 0053YyI0TCA 3aKJIO4YUTb B OyayuieM JOroBop 0 nepefaye nMyLlecTsa,
BbIMOJIHEHUN PabOT NN OKa3aHUKM ycnyr (OCHOBHOM OOroBOpP) Ha YC/OBUSX,
npenyCcMoOTPEHHbIX NpeaBapuUTesibHbIM 4OrOBOPOM. TakoW npensapuTesibHbIN LOroBOp
Mo CTpaxoM ero HeleMCTBUTEJSIbHOCTU 3aKJllo4aeTCsd B MMCbMEHHOW hopMe.
MNpenBapuTeNbHbIA OOMOBOP AOJIKEH CoAep)XaTb YCJI0BUSA, MO3BOJIAIOWME YCTaHOBUTDb
npeaMeT, a TakXXe gpyrue cyuecTBeHHble ycnosusa byayuiero oCHoBHOro gorosopa. B
npeaBapuTesibHOM 00OrOBOpPE YKa3blBaeTCs CPOK A1 3aKJII0HEHUA OCHOBHOIMO 4OroBopa,
a eC/IN OH He onpepeneH, OCHOBHOM A0roBop He0b6XooMMO 3ak/4YUTb B Npefenax roga
C MOMEHTa 3aKJIl0YeHNs npegBapuTensHOro gorosopa. Ecam obe cTtopoHbl 0TKa3annchb
3aKJ/II04NTb OCHOBHOWM gorosop Anbo oaHa U3 CTOPOH He Hanpasuaa opPyron
npennoXxeHve 3aKJ4YnUTb 40roBop, obs3aTenbCTBa NPefyCMOTPEHHbIE
npeaBapuTesibHbIM OOrOBOPOM, NpekpalwatoTcsa. Kakme-nmbo npaBoBblie NocnencTens B
3TOM CJly4ae He HacTynatoT.



Tak, akynoHepHoe obuwectso (AO) 3akn4mno B sHBape 2009r. lorosop ¢ obuiecTsom
orpaHnyeHHon oTBeTCcTBEeHHOCTM (O00), corsacHO KOTOPOMY CTOPOHbI LOJIKHbI 40
1.07.2009r. 3aKN04NTb OOroBOP Kynan-nponaku sgaHma. O4Hako CBOM HaMepeHus no
npofake 3TOro nMyLecTsa nyTem 3akJl04eHNss OCHOBHOIMO JOroBopa CTOPOHbI He
peanun3sosann. Tem He meHee OO0 obpaTunock B apbutpa>kHbi cyn ¢ uckom K AO o
MPU3HaHWKM NpaBa COOCTBEHHOCTN Ha YNOMSAHYTOe 30aHne. ApbnTpa>kHbI Cy OTKa3an B
yOO0BNETBOPEHUN NCKOBbIX TpeboBaHMN, MOCKONLKY cornacHo n.2 c1.218 MK P® npaso
COBCTBEHHOCTU Ha UMYLLLECTBO, KOTOpoe nMmeeT cOBCTBEHHMKA, MOXET ObITb
npuobpeTeHo APYr1UM NLOM Ha OCHOBaHUW LOroBOpa Kynau-nponakvi, MeHbl, fapeHuns
NN MHOW caenku o6 OTHY)KAEHUN 3TOro UMyLLEeCTBa; NpegBapuTebHbIA Or0BOP
Takoro oCHoBaHus He paeT[5].

K npegycMmaTpuBaeT A1 HEKOTOPbLIX YacTO NMPUMeHSAeMbIX 40r0BOPOB Ba)KHble BUOOBbIE
0cobeHHOCTN (CBOMNCTBA), BblAENAA B CUCTEME AOMrOBOPHbIX OTHOLLEHUN ABa A0roBopa:
ny6nunyHeIn (cT. 426 NK) n npucoegnHeHuns (ct. 428 IMK).

Ansa nybnnyHoro forosopa XxapakTepHbl ABa NPU3HaKa: BO-NepPBbIX, OH MOXET bbITb
3aKJ1l04eH TOJIbKO KOMMep4YeCKOW opraHm3aunein, n, BO-BTOPbIX, NpeanpuHUMaTesibCKas
neATeNIbHOCTb 3TOM OpraHn3aumnmn No CBoOeMy xapakTepy A0J/DKHa bbiTb nybanyHon, T.e.
OCYLWLEeCTBAATLCA B OTHOLLEHUN Ka)XA0ro, KTo K Hel obpalaeTca. B kayecTse npumepos
Takon NybnnyHom oeAaTenbHOCTN B CT. 426 MK Ha3BaHbl pO3HMYHasA TOProBJs, NepeBo3kKa
TpaHcnopTom obLiero Nosib3oBaHWUA, YCJYr CBA3N, S3HeprocHabxxeHne, MeanLNHCKOE,
rOCTUHUYHOE 00CNy>KUBaHMe.

Crneundmka norosopa npmncoeamHeHns coctonT B ocobom crnocobe ero 3aksoyeHus.
OnHa n3 cTopoH (06bI4HO 3TO NpeanpUHUMATESb, Peasn3yoLWnn TOBapbl N YCNYrin)
npepnaraeT APYron CoCTaB/eHHbIN B BUAe hopMysipa Uin B UHOW CTaHOapTHOW hopme
nepe4vyeHb AOrOBOPHbLIX YC/IOBUI, KOTOPbIE 3Ta Apyras CTOPOHa MOXET NPUHATbL UIn
OTKJIOHUTb, ecain XOoTA Bbl 0QHO N3 NPeasIoXEHHbIX YCJI0BUA 411 Hee HernpuemaeMo.

Hoebi K BNepBble B 0TE@4ECTBEHHOM 3aKOHO4ATE/IbCTBE COOEPXKUT HOPMY O
0DONYCTUMOCTUN TakK Ha3blBaeMbIX CMELUaHHbIX J0roBopoB. K OTHOLIEHNAM CTOPOH B TaKUX
0O0roBopax NPMMEHSATCHA B COOTBETCTBYIOLMX YaCcTAaX NpaBusia O LOroBopax, 3/1eMeHTbl
KOTOPbIX coaep»xaTcs B cMewwaHHoOM gorosope (n. 3 cT. 421 INK). CMeLwaHHble Jorosopbl
B YCJZIOBUSAX PbIHKA NOJy4aloT LUMPOKOE pacrnpocTpaHeHme. K HUM A0/KHbI BbITb
OTHeCeHbl A0roBopbl 06 MHBECTMPOBAHUN (31€MEHTLI AOFOBOPOB noapsna u
KpeanToBaHUA), LOroBOPbI O Nepekavdke HedpTeNnpoaYyKTOB NO MarncTpasbHbiM
Tpybonposoaam (3/1eMeHTbl TPAHCNOPTUPOBKKU, MOCTAaBKWU, XPaHEHUNS).



K KaTeropum cMellaHHbIX JOrOBOPOB CaeAyeT OTHEeCTM TakxXKe nosyyatwlime
pacnpocTpaHeHne B 0Te4YECTBEHHON NMpakTuUKe u nmetowme 6onbLIyo
HAPOAHOXO3ANCTBEHHYO 3HAYMMOCTb COrlalleHust 0 pasaene NpoayKLmu,
npenycMaTpuBatoLLne OCBOEHNE HOBbIX 0COH0 KPYMHbIX MECTOPOXAEHUI NPUPOAHBIX
pecypcoB, 4acTo C NpMBJIEYEHNEM MHOCTPAHHbIX MHBECTULNIA. DTN AOr0BOPLI
YPEeryampoBaHbl cneLunasibHbiM 3aKOHOM O COrJlalleHnsax o pa3aese rnpoayKLum.

OpraHm3aunOHHbIE OOrOBOPbLI. TO cornaweHnsa cybbekToB PO, MyHUUMNaANNTETOB, a
TaK>Xe KPYMHbIX NnpeanpuHnMaTenen (akunoHepHbIX obLecTB, KOHLUEPHOB 1 T.4.) 06
yCTaHOBJIEHNN 0E/10BOr0 COTPYAHNYECTBA, AINTENbHbIX XO3NCTBEHHbIX CBA3en 1 06
OCHOBHbIX yC/1I0BMAX ByayLiero npon3BoACTBEHHOIO N KOMMEPYECKOro B3anMo4eNCTBUA.
Takne oOoroBopbl MMEHYIOTCA OpPraHU3aunoOHHbIMUY, reHepasibHbIMU U PaMOYHbIMU
cornaweHmnamn[6].

2. OCODEeHHOCTHU 3aKJNII0YEeHUA FPa>kaaHCKO-NpPaBoOBOro
Aorosopa. PacTtop>xeHue rpa>aaHCcKo-npasoBOro
Aorosopa

2.1 OCHOBHbIe 3Tanbl 3aKJIID4YeHUA rpa>kaaHCKo-
npaBoOBOro Oorosopa

3aKJIlo4eHe OOoroBopa, KpoMe MesIKUX BbITOBbIX CAEJI0K, MPOXOANT 06blYHO HECKOJIbKO
CTaaun, KaXkaasa U3 KOTOpbIX BAeYeT Ans byayLimnx KOHTpareHToB onpeaesneHHble
NnpaBOBble MOCNEeACTBUSA. Pa3nnyeH n NopsaaoK 3aKJl04eHUs OrOBOPOB: Hapsay C
obWMMmM NpaBMNamMn 0ENCTBYIOT ClelnasbHblie NpaBuia 0 3aKJIIOYEHWUN 10rOBOPOB Ha
Toprax 1 ob6a3aTeslbHOM 3aKJIlOYEHMWN A0roBopa, KOrfga MoryT BO3HMKATb
npennoroBopHble Cropbl, pa3pellaemble cyaoM. HakoHel, 0cobeHHOCTM 3aKto4YeHns
[lOroBOpa MOryT BbITEKATb U3 COrNallEeHUs, AOCTUIHYTOro 6y ayLmmMm ero y4acTHUKaMum
B paMKax COCTOSIBLLErocs paHee NpeaBapuTesbHOro AoroBopa.

MpennoroBopHble KOHTAKTbl CTOPOH. 3aKJ/1l04EHMI0O AOroBopa, 0COBEHHO npwu
3HAYUTENIbHOCTM ero CyMMbl, 06bIYHO NPEnLIECcTBYOT NMpeaBapuTebHble KOHTAKThI
MeXAy npennosaraeMbiMn €ro y4aCTHUKaAMU C Lefbio BbISCHEHUA ycnoBuid byayuiero
J[lOroBopa, X NPUeMsIEMOCTU OJ1 MAPTHEPOB, a TaKXXe COorjlacoBaHMs TEKCTa CaMoro
JloroBopa. B xoie TaKMx KOHTAKTOB CTOPOHbI MOTYT HanpaBaATb APYr APYry



NMMCbMEHHbIe MaTepunasbl (3anNpockl, MHPOPMaLNIO, MPOEKTLI OTAEJIbHbIX LOMOBOPHbIX
YCJIOBUN N T.4.) U fa)Ke COBMECTHO X NOANUCLIBATb.

Ha cTaaum npeaBapuTeNbHbIX MEPEroBOPOB CTOPOHbI HEPEAKO COCTABAAIOT AOKYMEHTHI,
KOTOpPbI€ NPAKTUYECKN YAO0OHbI 1 NONYYUSIN HAUMEHOBAHME NMUCEM UJIN COTSlIalLEHNA O
HaMepeHUsX; OHU COOEpPXXAT Pa3INYHY NHHOOPMALNIO B OTHOLLEHUM YCOBUIA
HaMe4yaeMoro J10roBopa. 3aKoHO4aTeNbLCTBO PP He onpenenseT NpaBoBOe 3HaYEHUE
TaKUX NOKYMEHTOB U COAEPXALLUNXCA B HUX cBeAeHU. Mo obuiemy npasuiy NnucbMa u
cornawleHnsi 0 HaMepeHusax cregyeT CYUTaTb CTaAMen NeperoBopoB 0 3aKJ0YeHUN
byayLiero AoroBopa, KoTopble NPAaBOBbIX NOCAEACTBUN OJ1i CTOPOH He BneKkyT. OQHaKo ¢
y4YeTOM COAep KaHNS Ha3BaHHbIX JOKYMEHTOB U CTaTycCa NOAMUCABLUMX UX KL
BO3MOXXHa U MHAs OLIeHKa UX NPaBOBOro 3Ha4YeHus.

[loroBopHas npakTuKa BblipaboTana npouenypy npeaBapuTenbHOro CoriacoBaHmus
yCJZIOBUI [0roBOpa, KoTopas nojsyyuna HaumMmeHoBaHme napagpupoBaHuns. OHo
CcoBepLUaeTCs NocpeacTBOM HAaHECEHMS Ha COrlaCoOBaHHbLIN TEKCT A0roBopa MHULMAN0OB
NALU, Y4aCTBOBaBLUMX B MOArOTOBKE A0roBopa. Hepeaoko Takue nmua MMerT NoJIHOMO4YnSA
N Ha nocneaytoulee nognmcaHne gorosopa. MapadgupoBaHe AoroBopa, Kak NpaBuo,
BeJeT K ero nocsenyoLleMy rnognnucaHuto n BCTYMNJIEHMIO B CUJTY, OAHAKO opuanvyeckun
He 06513bIBaeT CTOPOHY NMoanucaTb paHee NnapadpPoBaHHbIA 0 JOrOBOPHbLIN TEKCT.

B xone neperosBopoB 0 3aKJKYEHUN LOroBOpa CTOPOHbLI 0ObIYHO HECYT onpenesieHHble
3aTpaThl, N ero He 3aKJilo4eHne BBMOY OTKa3a npennoslaraemMoro KOHTpareHTa MoXxeT
BJIeYb MMYLLECTBEHHbIE MOTepU. 3aKOHO4ATENLCTBO N cyaebHas NpakTukKa psaa CTpaH
OOMyCKalT BO3JI0)KEHME Ha Heao0bpoCOBECTHYO CTOPOHY NOTEPb, MOHECEHHbIX APYrOWn
CTOpPOHOW BCNencTBMe HeobOCHOBAHHOIO OTKa3a OT 3aKJIlDYeHnsa forosopa. 3ToT
WHCTUTYT NOJYy4na HauMeHoBaHWE BUHbI NPKU 3aKJo4YeHnn goroeopa (culpa in
contrahendo), nnn BegeHns HegobpOCOBECTHbLIX MEPEroBopoB. POCCMNCKNM
3aKOHO4ATEes/IbCTBOM 3TOT MHCTUTYT He NpefycMoTpeH, ogHako HopMma n. 1 cT. 10 MK o
3anpeTe 3no0ynoTpebneHna npaBoM BO BCEX €ro NPOSABIEHMAX MO3BOSET Cyay
BO3JIOXXKUTb Ha CTOPOHY, HEAO0OPOCOBECTHO AENCTBOBABLUYO B XO4€ NMeperoBopos,
BO3MeLleHVe NMYLLLEeCTBEHHbIX MOTepPb, BbI3BaHHbIX OTKa30M 3aKJ1II04YNTb 00roBOpP.
Pa3ymeeTcs, Takme notepu (ybbiTKM) A0SKHBI ObITh HaAieXXalle AOKa3aHbl.

O6wmnn NopsAAOoK 3aKA0YeHNA JOroBopoB. [JOoroBop MoXeT BbiTb 3aK/II0YEH MO
MECTOHaXO0XXAEHMNIO OQHOW N3 ero CTOPOH UK B MHOM MecTe (Ha BbiCTaBKe, sipMapkKe)
nyTeM oAHOBPEMEHHOro NOANMMCaHnsa CTOPOHaMKM 3apaHee NoAroTOBJIEHHOIr 0
NOroBOPHOIro TeKCTa. TakoBa »e 0bbl4Haa npoueaypa 3akatdeHns Menkmnx 6biToBbIX
NOroBOPOB, MHOIMe N3 KOTOPbIX MOTYT COBEpPLUATLCS TakXe B yCTHON dhopMe. OgHaKo



HepeaKo AOroBOp 3aKJlo4YaeTCs nocpeacTsoM obMeHa Mexay CTOPOHaAMM
npennoXxXeHmem ero 3akJ4ynTb (oepTon) n cornacMemM Ha Takoe npeasioXXeHue
(akyenToMm). Takon obMeH BO3MOXXEH KaK B YCTHOW, TakK U B MMCbMEHHON hopMe.

OdhepTa. MNpepnoxeHme 3aKNOYUTb AOFOBOP MMEHYETCH 0hepTON N OOSIKHO
yOOBNETBOPSATb onpeaeneHHbiM TpeboBaHMAM, Ha3BaHHbLIM B CT. 435 K. OdepTa
00J/KHa bbITb agpecoBaHa 0HOMY NN HECKOJIbKUM KOHKPETHbIM JIlaM, cogep>XaTb
CyLLeCcTBEeHHbIE YC/I0BUS O0rOBOPA U BblpakaTb HaMepeHne 3aKI04YUTb LOroBop C
agpecaTtom, ecnu um bygeT npmHATO npepnoxeHue. OcdepTa CBA3bIBAaET HanpaBuBLUee
ee INLo C MOMEHTa ee MoJiyvYeHus agpecaToMm.

Ba)kHOe npakTnyeckoe 3Ha4YyeHne nMmeeT CPoK AencTeumsa oepTbl. OH MoXKeT bbITb
Ha3BaH B CaMol ohepTe Uan onpenesieH 3aKOHOM, 4To bbiBaeT peako. B MHOM cnyvae
ohepTa AENCTBUTESIbHA B TE€YEHME CPOKA, HOPMasibHO HEOBX0AMMOro ANs NosyYeHuns
oTtBeTa (N. 1 cT. 441 IK). Takon CPOK AOJIKEH onpenenaTbCsa C y4eToM BCex
0b6CcTOATENbCTB, Npexae Bcero, npegMmeTa oepThbl U CPOKA NPOXOXKAEHUSA MOYTbI MeXay
KOHTpareHTamun. Korga opepTa coenaHa yCcTHO, 419 3aKJ/II04EHUSA 40roBOpa A0JIXKHO
nocsiefoBaTb HEMeJIeHHOe ee NMPUHATHNE, eCcu aenawLliee oepTy AMLO He Ha3Bano
CPOK 019 ee NPUHATUA.

Mo obwemy npaBuny odepTa aBnseTca 6e30T3bIBHON (T.€. He MOXXeT bbITb 0TO3BaHa B
Te4yeHune CpoKa, YCTaHOBJIEHHOIr0 A1 ee akuenTa), 04AHAaKO MHOe MOXET bbITb
OrOBOPEHO B CaMOW ohepTe A BbiITEKATb U3 CyLlecTBa NpeanoxxeHns nmbo
06CTaHOBKMN, B KOTOPOW OHO BbISI0 caenaHo.

(pa>K4aHCKOMY NpaBy U3BECTHO NMoHATME NybanyHonm odepThbl. Peknama u nHble
npennoXxeHus, agpecoBaHHble HeonpeaeneHHoOMY Kpyry auvu, opepTy He Co34aloT, a
CYMTalTCA NpurnawweHnem genatb odepThl. OQHAKO cogepikallee BCe CyuleCTBEHHblIe
yCJI0BUS O0roBopa npeasioxxeHme, n3 KoOToporo ycMaTpuBaeTCsa BOJIA ero aBTopa
3aKJ/II04NTb LOrOBOP Ha YKa3aHHbIX YC/I0BUAX C Nt0ObIM, KTO OT30BETCSA, MPMU3HAETCH
nybanyHom opepTon. NMybamnyHom oepTon HaZo CcYMTaTb oNybaMKoOBaHHOE B NevyaTu
npurnaweHne Ha pacnpoa>ky ToBapoB C YKa3zaHUEM NX HAMMEHOBAHUNIN N LIEH.
Nybnn4Hasa oepTa NMEHYeTCs B 3aKOHOAATENbCTBE O NMpMBaTU3aunm NyoanyYHbIM
npennoXxeHunem[7]

AkuenT. OTBeT nMua, KOTOPOMY agpecoBaHa odepTa, 0O Corjlacum Ha ee NpuHaTne
nMmeHyeTca akuenToM. OQHaKo As5 3TOro OH, BO-NEPBbIX, A0/HKEH OblITb MOSIHLIM Y
0e30roBOpPOYHbLIM COrflacnem 1, BO-BTOPbIX, MOJIYYEH B CPOK, YCTAHOBJ/IEHHbIN AN
akuenTa (cT. 438 IK). MonyaHue akUEenToOM He Npu3HaeTCs.



AKLENT C corsiacMeM 3akJ/l04nUTb AOrOBOP Ha NHbIX YC/I0BUSAX TaKOBbIM HE ABNSETCS U
cYMTaeTcsa HoBOM odepTon. AKLENT MOXKET BbiTb 0TO3BaH NPW YCJIOBUN, YTO €ro OT3bIB
rMnoJiy4yeH paHee nanm ogHOBPEMEHHO C NepBOHa4YasIbHO HanpaBJiIeHHbIM akuenToM. Ecnn
aKLenT NocTynuia nocsie yCTaHOBJIEHHOrO A1 HEero cpoka, HeobxoomMmo pasnnyaTb gBe
CUTYyauun C pa3HbiMK NpPaBoOBbIMUK NocneacTeuamm (cT. 442 IK).

Korga cBoeBpeMeHHO OTrnpaB/ieHHbI OTBET NOJIyYeH C orno3aaHnem (Hanpumep, No BUHe
NoYTbl UM odepeHTa, HENPaBUJIbHO YKa3aBLIero CBOM aapec), akLuenT He cHuTaeTcs
orMo3aaBLUMM, eCnv OPEPEHT HEMEeAJIEHHO HE YBEAOMUT APYrYy CTOPOHY O NMOJIyYEHUN
akuenTa c ono3aaHnem.

B Cny4dadX, Korga akuenT no BnHe ero oTripaBnUTeENA Obln coenaH ¢ ono3gaHuWeM, oH
CHNTaeTCd cocTodaBLLIMNMCA, eCnn OCII)GpGHT Hemea1IeHHO coobLnT O MPUHATNN UM
ono3aaBluero akuenTta. 9Tu ABa npaBwuJia NMpakKTnN4eckn ornpasaaHHbl N CO30al0T YC/10BUA
014 3aKN04YeHnA Oorosopa rnpm HeceoeBpeMeHHOM rnoJiy4HeHnnm akuenTa.

MoMeHT 3akJ/itodeHns gorosopa. OH BaXKeH N4 onpegeneHns NnpMMeHNMoro K orosopy
3aKoHogaTenbCcTBa, 6o cornacHo n. 1 cT. 422 'K goroBop A0J/I>KEH COOTBETCTBOBATb
nMNepaTMBHbLIM HOPMaM 3aKoHOA4ATeNbCTBaA, AENCTBYIOLWMM B MOMEHT €ro 3aK/lo4eHus.
B TakoM Xxe nopsgke NpUMeHAITCA K 4O0roBOPY N ANCMO3UTUBHbIE HOPMbI, €CNN
CTOPOHbI He corJslacoBasiv B 4OroBOpe MUHbIE YCIOBUS.

Mo obwemMy npaBuay AOroBOp NPM3HAETCA 3aKJIIOYEHHBIM B MOMEHT MOJIYYEHUS JINLIOM,
HanpaBMBLLUUM O0PepPTY, ee akuenTa Uan B MOMEHT NoANUCaHnsA e guHOro
COrJlacoBaHHOIro Mexxay CTOpOHaMKN TekKCTa aorosopa. OgHako peasbHble 4OroBopbl (0
HMX BbINIO YKa3aHOo BbIlE), CYNTAOTCA 3aKJIIOYEHHbIMM C MOMEHTa NepeaaYn
COOTBETCTBYIOLLEr0 UMYyLLEeCcTBa. K Heln NnpnpaBHUBaETCA Nnepeiadya KOHOCAMeEHTa Uau
WHOIr0 TOBApOpPacCnopsAANTENbHOr0 AOKYMEHTa Ha 3TO MMYLLLIECTBO, HAaNpUMep TOBApPHOro
CKNafCKOro CBMAeTesNbCTBa.

Mpwn HoTapuanbHOM hopMe AOroBOpa OH CYMTAETCHA 3aKNOYEHHBIM B MOMEHT
COCTaBJIEHMS HOTapWaJibHO 3aBEPEHHOro TeKCTa Aorosopa. Ecnn norosop noanexxut
rocyZlapCTBEHHOW PErncTpaLnm, oH BCTyNMaeT B CUJy C MOMEHTa Takon perncrpaumnsl.

MecToM 3aK4YeHns 40oroBopa, ecsiu OHO B A0Or0OBOPE He YKa3aHOo, CHUTaeTCsa MecTo
XXUTEeNbCTBa rpa)kaaHWHa Uin MeCcTo HaxoXXAeHUs IpUanYecKoro amua, HanpasuseLLero
odepTy, rnacut cT. 444 TK. 3Ta HOpMa Aos/KHa ObITb OOMOJIHEHA ABYMSA C/YyYHasMU:
0OroBop CoBepLUaeTCHa B BUAE eOUHOro JOKYMeHTa, U HanpaB/ieHUsa ohepThl HeT;
0OroBOp 3aKJII0HAETCHA Ha ApMapKe Un TOProBown BbiCTaBke. B TakmMx cntyaumax MecTom
3aKJII04EeHNA 0O0roBopa O0JIXKHO NMPU3HaBaTbCA MeCTO ero nogrnucaHus.



MecTo 3akJilo4eHnss 4oroBopa HeobxoaMMOo yYnTbiBaTb NpU onpeneseHn NpuMeHNMOoro
K HeEMy npaBa, 0bbl4aeB AenoBoro 060poTa, a Tak>xe Npu TOJIKOBAHMN €ro ycaoBui. 3To
0Cc0beHHO Ba)KHO MpW 3aKJIlOYEHMN OOroBOopa Ha spMapkKax, UMetoL X CBOW npasusia
npoBefeHuns.

dopma porosopa. I3n10>XeHHble MHOIO BbiLe npaBusia 0 3aKJIlo4eHNN 4orosBopa
MOPOXXAAT AOFOBOP TOJILKO MPU YyCN0BUK, 4TO Bblnin cobnogeHbl TpeboBaHNS B
OTHOWEHUN ero popmbl. [loroBop ABASETCS BUAOM CAENKN, U K HEMY MPUMEHUMBbI
npasuna o gpopme caenku. Npu 4onycTUMOCTMN YCTHOW POpMbl 4OroBOpa CTOPOHbLI MOTYT
n3bpaTb NMMCbMEHHYIO U Aa)Ke HOTapuasibHY0 hopMy Ana ohopMIeHUS CBOMX
OTHOLWEHWW, HanpuUMep Npu 3anme Ha 6onbluyo CyMMy. 19 HEKOTOPbLIX KPYMHbIX
cAenoK (Npodakn HeABUXXMMOCTU, NPeanpuaTns, apeHabl 34aHUN N NpeanpuaTun,
0OBEPUTENIbHOIr0 yNnpaB/ieHUa HeABMXNUMOCTbIO) K npeanucbiBaeT 3aKl04eHne
00oroBopa nyTemM coCTaB/ieHUsA O4HOro MNCbMEHHOr0 OKYMeHTa, NoANMUCaHHOrro
CTOpPOHaMM.

3ak/to4eHne gorosopa Ha Toprax. Takou NopsAaoK 3ak/t04eHUs A0rosopa B YC/I0BUAX
nepexona K pbIHKY MOJYy4YusI LUMPOKOE pacnpocTpaHeHne n nogpobHo pernamMeHTUpoBaH
B K (CT. 447-449) v ooNONHAOWMNX ero 3aKoHo4aTeIbHbIX aKTax, KOTopble Y4YUTbIBAIOT
0COBEHHOCTN NPOBEAEHNSA TOProB B OTHOLWEHUN Pa3INYHbIX BUAOB UMYLLECTBA.
NocpenCTBOM TOProB BO3MOXXHO 3aKJto4eHMe B0NbLUINHCTBA MpaKAaHCKO-NPaBoOBbIX
[0rosopos[9].

Topru npoBoAsTCS B YOPMe ayKLMOHA UM KOHKYpca. Pasnnyne coctonT B TOM, 4TO
BbIMFPABLUMM ayKLMOH NPU3HAETCa UL, Npeasioxmnsllee Hanbosiee BbICOKYHO LIEHY, a
KOHKYPC-JINLL0, KOTOPOE MO 3aKJIHYEHNI0 KOHKYPCHOW KOMUCCUN NPEeasiIoxKnIIo nyylume
ycnoBus. CMbICN1 TOProB COCTOUT B MPUBAEYEHNN K HUM 3aUHTEPECOBAHHbLIX U
KOHKYPUPYIOLMX YHACTHUKOB A5 MOJyHYEHUs NyYLINX pe3ysibTaToB, U MO3TOMY ayKLINOH
N KOHKYPC, B KOTOPbIX TONIbKO OANH YHACTHUK, NPU3HAOTCSH HECOCTOSBLLUMMMUCS.

K ycTaHaBNMBaET OJi1s NPOBEAEHNS ayKLMOHOB U KOHKYPCOB psig 0bLwmnx npasus. OHK
MOTYT ObITb OTKPbITbIMM N 3aKPbITbIMU: B OTKPbITOM-BMpaBe y4acTBoOBaTb stoboe nnuo, B
3aKPbITOM-TOJIbKO CMeumanbHO NpurialleHHble. 3aKpblTble KOHKYPCbl MPOBOASATCS
06bIYHO B TeX C/lyYasix, KOrga KOHKYpCaHTbl 00/KHbI 061agaTh cneunanbHbIMU
3HAHUSMUN 1 aBTOPUTETOM (Xy[0>KECTBEHHbIE KOHKYPCbl, OCYLLLECTBJIEHMNE CITIOXKHbIX
TEXHUYECKUX N CTPOUTESIbHBIX MPOEKTOB).

OpraHn3aTopaMy TOProB MOryT BbICTYMaTb COBCTBEHHUK UMyLLLecTBa 1Mbo
cneunanm3npoBaHHbIe opraHn3aumm Bcex opM cobCTBEHHOCTU, KOTOpPbIE



pa3pabaTbiBalOT YCNI0BMS TOProB, MPOBOASAT UX N 3aK0YatloT A0rosBop ¢ nobenmrenem.

Mo obwemy npaBuay n3BeLleHne 0 Toprax A0JXKHO BbiTb caenaHo opraHU3aToOpOM He
MeHee 4eM 3a 30 gHen 0 ux NpoBedeHns C TeM, 4Tobbl yHaCTHUKKN TOProB MOraun
Haasnexawmm obpa3omM K HUM MOArOTOBUTHLCA. TaKoe N3BeLLeHME OO/KHO CcoaepXaTb
NHopMaLMio 06 OCHOBHbIX YC/I0BUAX KOHKYpPCa 1 NyBMKOBaTbCA B COOTBETCTBYIOLLMX
cCpeAcTBax MacCcoBOW MHGopMaumun. 3BeweHne o Toprax cosgaeTt 0653aTeNnbCTBO UX
opraHm3aTopa BbIMOJIHUTL BCe ero ycnosusa. OgHako MK npepoctasnsgeT eMy nNpaBo
OTKa3aTbCA OT NpoBeAeHNA ayKLMOHa He no3gHee 4eM 3a 3, a KOHKypca-3a 30 gHewn go
nX NpoeBefeHns. YH4aCTHUKN TOProB BHOCAT 3a4aTOK, MOOTBEPXKAAOLMNN CEPbE3HOCTb UX
HaMepeHW y4acTBOBaTb B Toprax. Pasamep, CpPOKM 1 NOPSAAOK BHECEHUA 3a4aTKa
onpenensTCs B U3BELWEHUN O TOprax. B caiy4yae oTMeHbl TOPro., a TakXXe JnuamMm, He
BbIMIPaBLLNM TOPrn, 3a4aToK BO3BpaLLaeTCs.

OcobeHHOCTN NpoBeAeHNSA OTAE/IbHbIX BUAOB TOProB onpeaensatoTcsa B gononHsaowmx MK
aKTax 3aKoHogaTenbCcTBa. PenepasnbHbin 3aKoH OT 21 mniona 2005 r. «O pasmeweHnn
3aKa30B Ha NMOCTaBKM TOBApOB, BbIMNOJIHEHWE paboT, OKasaHue ycnyr ons
roCcyn0apCTBEHHbIX U MyHULMMaNbHbIX HY>XO»[10] 6onee NnonHO onpenenseT NopsanokK
npoBeneHnsa KOHKYPCOB B Ha3BaHHOW 06/1aCcTu 1 OONYCKaEeT BblAavyy 3aKa30B TakxXe
nyTem pa3MeLlleHmsa Ha opuumanbHOM CanTe 3anpoCcoB O NpeajlaraeMbiX KOTUPOBKaX
(LeHe KOHTpaKTa).

HopMbl 0 TOprax nmMerTcsa B 3aKOHe 0 NpMBaTU3aUMUM rocy4apCTBEHHOIoO "
MyHMUMNanbHOro nmyulectsa (cT. 18-20), 3akoHe o0 Hegpax (cT. 131, 14), 3aKOHax O
MocTaBKax NPOAYKUMW N8 rOCYyAapCTBEHHbIX HY>XX U B FOCYy4apCTBEHHbIN
MaTepuasibHbIN pe3eps, paae noctaHosneHunn Npasutenbctea PO. OcobeHHOCTN TOpPros
MOryT NpenycMaTpuBaTbCA TakKXXe B UX YCJIOBUAX, YTBEPXKOAEMbIX OPraHN3aTOPOM.

3akno4eHne gorosopa B obs3aTeNIbHOM nopsaake. B oTcTynaeHue oT npuHunna csobonbl
norosopa K v gonosiHsAoWMe ero 3aKoHbl NpeaycMaTpuBaloT pag HOpPM, B CUNY
KOTOpPbIX 3aKko4yeHne fgorosopa obsasaTtesnibHO. Takas 06493aHHOCTb yCTaHOBJIEeHa A5
obcny>xmeatoLen CTOPOHbI (MocTaBWKMKa, NoAPSAAYMKA, MepeBo3vYMKa 1 T.4.), ecsn
OPYron KOHTpareHT 3auHTepeCcoBaH B 3aKJllo4eHUn gorosopa. CywecTByOT TpU rpynnbl
C/NlyyaeB, KOrga BCTynJieHne B Jorosop obs3aTesibHo.

Bo-nepBbix, Takas 0693aTeNbHOCTb YCTaHOBMEHa CT. 426 'K gnga nybanyHoro gorosopa,
0 4YeM y>xe 6b1J10 YNOMSAHYTO Bbile. [laHHas HOpMa BBeAeHa NpeXxae BCero B MHTepecax
rpa)kaaH-noTpebutenen, Ho ee 4ENCTBMNE PACMPOCTPAHAETCA N Ha LPUANYECKNX UL,
BCEX BUAOB, KOTOPbIM HEOBXOAMMO COOTBETCTBYOLWEE 06CNyXMBaHNME.



Bo-BTOpbIX, 06A3aTesibHOE 3aKIl04eHne AOroBopa BBEAEHO 3aKOHOA4ATEIbCTBOM O
MocTaBKaxX TOBApPOB M BbINOJHEHUN paboT AN roCyfapCTBEHHbLIX HY>XKA. OTO
npepycMmaTpumBaeTcs penepaibHbIMM 3aKoHaMun: oT 13 aekabpsa 1994 r. «O nocTaBkax
npoaykunm ansa denepasibHbIX FOCYyAapCTBEHHbLIX HYXA»[11], oT 29 aekabps 1994 r. «O
rocyfapCTBEHHOM MaTepuasibHOM pe3epBe»[12], oT 27 nekabps 1995 r. «O
rocynapcteBeHHOM 060poOHHOM 3aKa3e»[13].

B-TpeTbux, oba3aTenbHOE 3aKlo4YeHEe OroBopa AOMYyCKAaeTCsa aHTUMOHOMOJIbHbIM
3aKoHoaaTeNbCcTBOM. CorslacHoO CT. 12 3aKoHa 0 KOHKYpPeHUMUU aHTUMOHOMOJIbHbIE
OpraHbl BNpaBe BblAaBaTb XO3ANCTBYOWMNM CybbekTam obsa3aTesibHble 019 NCMOJIHEHNS
npeanucaHnsa o 3aKJl0YeHUN AOroBOPOB. ITO NPaBUIO UMeeT 0COBEHHOCTb: Takoe
npeanucaHne MoxeT BbITb OCMOPEHO 3aNHTEPECOBAaHHOW CTOPOHOW B CyAe.

KpoMe Toro, 065s3aTefIbHOCTb 3aKJIl04EHNS OO0roBOPa MOXKET BbiTEKATb U3 COrlalleHuns
CTOPOH. TaKOBLIM SIBASAETCS HaiM4Me npenBapuTesibHOro 4OroBopa, Ha3HaYeHue
KOTOPOIro COCTOUT Kak pa3 B TOM, 4Tobbl obecneynTb ANa 3aMHTEpecoBaHHOM CTOPOHbI
3aKJlloyeHue B byayLieM XKesaemMoro [oroesopa.

NMoMnmMo 0653aHHOCTU 3aKJIOYNTL AOMOBOP 3aKOHO4ATENbCTBO HaAENSAeT HEKOTOPbIX
CcybbekTOoB rpa>kgaHckoro obopoTa nNpaBoM Ha NMpenMyLLeCTBEHHOE 3aKJllo4eHne
norosopa. Takum npaBoM obnafgaloT akLUMOHEP 3aKPbITOro akLMoHepHoro obuwectsa 1
y4acCTHUK obLiecTBa C orpaHU4YeHHON OTBETCTBEHHOCTbIO NPU NpoAa>ke akuun (gonen)
3Tux obwecTB (cT. 97 n 93 IK), apeHaaTop Npu NPoAJZIEHNN AOrOBOPa apeHadbl Ha HOBbIN
CpoK (cT. 621 IK). B oT/inyme ot pacCMOTPEHHON Bbille 06893aHHOCTN, HOCALENn obwmnin
XapakKTep, B AaHHOM c/ly4ae pedb naet 06 06a3aTeNbHOCTU 3aK04YUTb 4OrOBOp nepenq
onpeneneHHbIMN INLaMN U Ha PaBHbIX YCI0BUSAX, MPEUMYLLECTBEHHO Nepen opyrumMu
npeTeHOeHTaMn.

2.2 I3MeHeHMA U pacTop>XXeHUue rpa>kaaHcKo-
NnpPaBoOBOro AoroBopa

ObcTosaTenbCTBa, BAMAOWME Ha NCMOJIHEHME AoroBopa. lNMocne 3aknYeHns 4orosopa
MOryT BO3HUKHYTb pa3/inyHblie 06cToATENbCTBA, TPebyloLlwme nepecMoTpa yC10BUIA
COCTOSABLUErocs [orosopa (Mx N3MeHeHUs) U faxke rnpekpalleHns ero 4encTems
(pacTop>xeHus). 9T obCcToATENbCTBA ABOSAKOIr0 poaa: Bo-NnepBblX, MOBEeAEHNE CaMUNX
y4YaCTHUKOB fgorosopa (HecobnwgeHmne ero ycsoBmm nam HamepeHne nepecMoTpeTb
A0roBop), U, BO-BTOPbIX, HACTYMJIeHNe He 3aBUCALLUUX OT KOHTpareHToB CobbITui,



B/INAIOWMX HA X0 UCMOJIHEHUSA AOroBopa (AencTeme HeNnpPeoLosIMMON CUbI,
rocygapcTBEHHbIE 3arnpeThbl, Ppe3Koe U3MEeHEHNE XO3NCTBEHHOMN KOHBIOHKTYPbI).

N3meHeHne norosBopa-3To NnepecMoTp psafa ero yC/0BUIMA NMpu COXPaHEHUN CaMOro
[oroesopa B cusie. PacTop>xeHune [oroBopa-3To NoJIHOE NpeKpalleHmne paHee
COCTOSABLUErocs [oroBopa n BCeX BbITEKAKOLWMNX N3 HEr0 418 CTOPOH 0653aTeNnbCTB n
npaB[14]. Mo cBoeMy coaep>XaHUO 1 NPaBOBbIM MOCNAEACTBUSAM U3MEHEHMNE U
pacToOp)XeHne A0roBopa MMeKT NMPaKTUYeCcKn BaXkHble pa3nnymsa. OgHako UM NMpucyLm
Tak>Xe obLwme 4epTbl, B HaCTHOCTU A1 NU3BMEHEHUS U PacTOPXXEHUSA A0roBopa o
TpeboBaHMIO OOHON CTOPOHbLI HeobXxoaMMO obpaTuTbCca B cya, U FK obbegnHsaeT
perynmpoBaHue 3TUX ABYX UHCTUTYTOB B paMKax o4HoOMn rn. 29 «N3meHeHne un
pacTop>XeHune gorosopa» (cT. 450-453). lononHUTeNAbHbIE NpaBuaa Mo 3TOMY BOMPOCY
conep»xaTtcsa B HopMax MK 06 oTaenbHbIX gorosopax (apeHabl, noapsaa, nopyvyeHus,
PEHTbI U AP.), @ TaKXe B 3aKOHaX 0 AOroBopax (MepeBo3Ku, NOCTaBKM TOBApPOB AN
roCynapCTBEHHbIX HYXA, IN3NHra).

OT n3MeHeHnsa N pacTop>XeHns 0orosBopa, perinamMeHTUpPoBaHHbIX B r. 29 'K, cnepyet
oT/AMY4aTh Apyrue 6m3kme K HUM MHCTUTYThbl 4OFOBOPHOr0 Npasa, TakXe BAnsaLWmMe Ha
cyanbby norosopa: a) 0OQHOCTOPOHHUNW OTKa3 OT UCMOJIHEHUA gorosopa n 6)
npekpalleHmne Aorosopa B CBA3WN C HacCTynJseHneM ob6CToATeNbCTB, NPenyCMOTPEHHbIX B
rn. 26 MK «lMpekpaweHne o06a3aTenbCTB.

OOHOCTOPOHHMW OTKa3 OT UCMOJIHEHNSA A0roBOpa, €C/I OH A0MNYyCKAaeTCA 3aKOHOM Un
yCJ/I0BUSAAMW [OroBOpa, ABNAeTCA 06bIYMHO Mepor onepaTUBHOIO BO3AENCTBUA Ha APYrYHO
CTOPOHY, HanpuMep O0TKa3 OT MPUHATUSA NPOCPOYHEHHOr0 NCNoaHeHna (n. 2 cT. 405 TK).
OH He TpebyeT obpalleHns B cya M OCyLWEeCcTBASETCA N0 OAHOCTOPOHHEMY 3aABJIEHMNIO
3aMHTEepPEeCcOBaAHHOW CTOPOHbLI MPUN HapyLWeHUN KOHTpareHToOM AOroBopa, a B HEKOTOPbIX,
HanpuMep AOBepPUTENbHbIX, A4OroBopax rno ceoboagHomy 3asaBneHuto noboro mn3
y4acTHUKoB (cT. 977 TK).

npe,ﬂ,yCMOTpEHHble 3aKOHOM CJ1y4an OAHOCTOPOHHEIN0 OTKa3a OT UCIOJIHEHUA OO0roBOpa
0OBOJIbHO MHOIO4YMNC/EeHHbI N BBUAOY NX ocobeHHOoCTEeN A0KHbI paccMaTpnBaTbCA
npnMeHnTeJZIbHO K OTAOE€JIbHbIM BUOaM OOroOBOPOB.

N3meHeHMe 1 pacTop>XeHne AoroBopa ciefyeT TakXXe OT/IMYaTb OT YaCTUYHOW U NMOJTHON
HeoeNnCTBUTENbHOCTU 3aKJIIDYEHHOIr0 A0roBopa. Pasnnymsa mexxay 3TUMM ABYMS BHELUHE
6 M3KNMN MHCTUTYTaMN BECbMa CYLLLECTBEHHbI U COCTOSIT Kak B pa3HblIX OCHOBAHMSAX
N3MeHeHNs (PacToOpP)XXEeHUS) N HeAeNCTBUTENIbHOCTM A0roBopa, Tak N B pa3HbIX NX
nocneacTBUsX.



CorsiacHo obwmMM HavYasaM rpa>KgaHCKoro npaBa 3akJl04EHHbIE AOrOBOPbI AOJ/IXKHbI ObITb
HaLeXHbIMW U CTPOro BbINOJIHATLCA. [ToaToMy MK npenycmaTpuBaeT B CT. 450, 451
ncyepnbiBaoOLWMN NepeyeHb C/lydaes, B KOTOPbIX NU3MEHEHNE N pacTOpXXeHne A0rosopa
OOMyCKalTCA. 9TO BO3MOXXHO B CU1y COrnawleHnsa CTOPOH, Npu CyLLeCTBEHHOM
HapyLweHnn OOroBopa KOHTPaAreHToOM, a TakxXXe B MHbIX CJ/lydasaX, npefycMoTpeHHbIX K n
apyrmmm 3akoHamu. B n. 2 ¢T. 451 'K gaHo onpepeneHne CyLeCcTBeHHOro HapyLleHuns
00roBopa: UM NpM3HaeTCsa HapyLleHne, KOTopoe BJieYeT O APYron CTOPOHbI TaKoW
ywiepb, 4To oHa B 3HAYNTENLHON CTENEHN NNLWAETCA TOro, Ha 4To Oblna BrNpase
paccynTbiBaTb MPW 3aKJIl04YEHNUN O0roBopa.

B 'K Ha3BaHbl Tak)XXe HEKOTOpPbIE ApYrMe HapyLwweHns 4OroBOpPHbIX 0653aTeNnbCTB,
KOTOpblE MPU3HATCA AOCTAaTOYHbIM OCHOBaHMEM A4 NpaBa TpeboBaTb pacTop)XeHus
norosopa. Takoe npaBo NpeaocTaBnseTca apeHaaTopy n apeHgonaTtento (cT. 619, 620),
3aKa34uKy B gorosope noapsga (n. 6 ct. 709), 3aka3ymky B gorosope 6b6ITOBOro
nogpsana (n. 2 cT. 732), a Takxxe noay4daTento peHTbl (N. 3 cT. 587).

Mpn AOCTUXKEHUN MexX Oy CTOpOHaMK corsacusa o Moandunkaunmm 4orosopa corsawleHmne o
€ro U3MeHeHUN N PacTopP>XXEHUN JOSHKHO BbiTb COBEPLUEHO B TOM e hopMe, 4TO N paHee
3aKJII0YEHHbIN OOroBop. MNpu HaMyYMK cnopa, Y4TO NpPakTU4eckn bbiBaeT Yvalle,
3anHTepecoBaHHasa CTOPOHa BrpaBe obpaTuTbCca B cyn. OaHako TpeboBaHme 06
N3MEHEHUWN NN PaCTOPXXEHUN AOroBopa MoXeT bbiTb NepefaHo B CyA TOJNIbLKO Nocsie
MoJslyYeHus oT APYron CTOPOHbI OTKa3a U3MeHUTb (pacTOpPrHyTb) OrOBOP UK Npun
HenoJsiy4eHun oT Hee oTBeTa B 30-OHEBHbIN CPOK (M. 2 cT. 452 IMK).

NMocnencTBma U3MEHeHUsA N PacTOPXKEHUA [OroBopa pa3/inyHbl U 3aBUCAT OT OCHOBaHUA
nepecmoTpa gorosopa. ObLee NnpaBu/io TaKOBO: NPU M3MEeHEeHUN L0rosopa
obs3aTenbCTBa CTOPOH COXPaHAOTCA B 0OHOB/IEHHOM BUAeE, a NP ero pacTop>XeHuu
obsa3zaTenbcTBa NpekpawatoTca. Kpome Toro, B cT. 453 MK npegycMoTpeHbl npaBuia
npoBeAeHNs Mexay CTOPOHAMM pacyeToB, HEOBXOAMMOCTb KOTOPLIX MPU N3MEHEHNN U
pacToOp>XeHUn [oroBopos 06bLIYHO BO3HUKAET.

Bo-nepBbiX, CTOPOHbLI HE BNpaBe TpeboBaTb BO3BPALLEHMS TOro, 4TO ObINI0 NCMOJTHEHO
UMW 0O MOMEHTa U3MEHEHUS NN PAaCTOPXKEHUA OOroBopa, eC/IN NHOE He
npeaycMoTPEeHO 3aKOHOM WJIN CorflalleHUEM CTOPOH.

Bo-BTOpPbIX, NP CYLLECTBEHHOM HapyLleHUX OOroBopa Apyras CTOpoHa Brpase
TpeboBaTb BOo3MelleHUs YObITKOB, MPUYNHEHHBLIX N3MEHEHWNEM UJIN PAaCTOPXKEHNEM
Jforoeopa.



OcobbiM OCHOBaHNEM N3MEHEHUS N PAaCTOPXXEHNA [OroBOpa ABNSAETCA CUTyauums,
KoTopyto CT. 451 TK nmeHyeT cywecTBEeHHbIM n3MeHeHnem obcToaTenbCTB. Yalle Bcero
CyLllecTBEeHHbIe N3MEHEeHUS JieXXaT B 3KOHOMNYECKOoW cpepe, N 3Ta HOpMa O3Ha4vaeT
MOJIOXKUTESIbHOE OTHOLLEHNE HOBOIro rpa>KAaHCKoro 3akoHogaTtenbctea PP K n3sectHou
LUMBUIINCTNYECKON KOHLEeNuum 06 3KOHOMNYECKON HEBO3MOXXHOCTU UCMOJIHEHUSA KakK
ocoboM ocHOBaHUM ONa n3MeHeHUsa gorosopa. CnyvyaeTcs, 4TO 3aMHTepecoBaHHbIE NNLa
3aaBnat0T TpeboBaHMA 0 NepecMoTpe JOroBopa B CBA3M C BO3HUKLWNM 17 aBrycta 1998
r. SKOHOMUYECKNM KPU3MCOM, MOBJIEKLWNM POCT KypcCa Aonnapa. B page cayvaes 3710
cobbITMe MoXXeT KBa/IMMPULMNPOBATLCHA KaK CyLleCTBEHHOe U3MeHeHne ob6CcToATeNbCTB.
Ho ona npnHATUA cynom peweHna o6 nsmeHeHun gorosopa CTopoHe Heobxoammo
[0Ka3aTb He TOJIbKO Ha/ln4yue YeTbipex NPU3HaKoB, YKa3aHHbIX B M. 2 CT. 451 TK PO, HO
N TOT PaKT, 4TO pacToOp>XXeHMe AOorosBopa nNnpueeneT K yuwepby, 3Ha4YnuTesIbHO
npesbllaoLLleMy 3aTpaTbl, HeobxoanMble ANA UCNOJIHEHMUSA AOrOBOPa Ha M3MEHEHHbIX
cynoM ycnosuax[15]. K coxxaneHuto, cyabl NepBon MHCTaHUUK HepeaKo 3abbiBatoT 06
NCKJIIOYUTESIbHOCTUN Mepbl N U3MEHSAIOT A0r0BOPbLI, MPaKTUYeCKM He nccnenys
[0Ka3aTeNbCTB TOro, rnoBsieveT JIN PpacTOP)XXEHNEe KOHTpaKTa ANS CTOPOH bonbwmn
ywepb, 4em ero nasMmeHeHune

CylLecTBeHHOe U3MeHeHne ob6CcToATeNbCTB, BAUsAOLLEE Ha CyabOy NOroBopa, MOXET
ObITb CBA3aHO HE TOJIbKO C 3KOHOMUYECKOW Chepoit, HO 1, HanpuMmep, C U34aHNEM
roCcylapCTBEHHbLIMM OpPraHamMu akTOB 3aMNpPeTUTEsIbHOrO XapakTepa, a TakxXe C
CYLlEeCTBEHHbIM U3MEHEHNEM 3aKOHO4ATEeNbCTBA, BO3AENCTBYOLLIEro Ha npaBa u
0643aHHOCTN YHAaCTHMKOB paHee 3aKJIloYeHHOro 40roBopa.

OOHaKOo U3MEeHeHMe UM pacTop>XeHne Jorosopa BCAenCTBUE CyLLeCTBEHHOMO
n3MeHeHns 06CToATENbCTB BO3MOXXHbI JINLLb MNPU HANNYUKN NMepPedYnCieHHbIX B M. 2 CT.
451 'K ycnoBui, BKAKYaOWMX YeTbipe TpeboBaHMA: a) Npu 3aKJ0YEeHUN OroBopa
CTOPOHbI HE NMpefnonaranun CywecTBEHHOr0 U3MeHeHNA 0b6CToAaTeNnbCTB; 6) UX NPUYNHBI
3aMHTepecoBaHHas CTOpPOHa He Morja npeonosieTb; B) OCTaB/ieHMe O0roBOpa B MPEXHEM
BUAE BNEKNO Obl N5 3aMHTEPECOBAHHOW CTOPOHbI 3HAYUTENbHbIN yuepb; r)
3auHTEepecoBaHHasa CTOPOHA He O0J1IXKHA HECTU PUCK N3MeHEeHNs 06CToATENbCTB.

Bpems noKa3biBaHUS HAMYMUS Ha3BaHHbIX YCJIOBUA IEXKUT Ha 3aUHTEPECcOBaHHOMN
CTOpOHe, TpebyloLlen N3MEHEHMNS U PAaCTOPXXEHUS OOroBOpa, YTO CAeNaTb HEMPOCTO.
Mo3TOMY AAHHbIN MHCTUTYT Ha NPaKTUKE, Aa)Ke B YCNOBUAX N3MEHYNBOWN PbIHOYHOM
KOHBIOHKTYpPbI Poccuinckonn denepaumn, efsa v noslyymT LUNPOKOE NPUMEHEHMUE.
CynebHble pelleHns BblCLUMX CyAebHbIX MHCTaHLUWIA NO AAaHHOMY BOMPOCY OTCYTCTBYIOT.



KpoMe Toro, B ciiy4asax CyweCcTBEeHHOro naMeHeHns ob6CToaTeNbCTB 3aKOH OrpaHn4nBaeT
BO3MO>XXHOCTb KOPPEKTUPOBKM LOroBOpa M OTOAET npeanoyTeHne ero pacTop>XXeHuto.
JTOo cnenyet n3 TekcTa n. 4 cT. 451 K, cornacHo KOTopoMy naMeHeHne 0orosopa B
CBSI3M C CYLLECTBEHHbLIM U3MEHEHNEM 0B6CTOATENbCTB AOMYCKAETCA NO peLleHnto cyna B
NCKIIOYNTENbHbIX Cy4asaX: Korga pacTop)XeHne orosopa npoTuBopeyunT
obuiecTBeHHbIM MHTepecaM INbo nosJsieyveT A8 CTOPOH yuepb, 3Ha4YnUTesIbHO
NMpeBbIlWaloLWnin 3aTpaTbl, HeObXoANUMbIE ANSA NCMOJIHEHMNSA OOrOBOPa HA U3MEHEHHbIX
CyLOM yC/I0OBUSAX.

Mpn pacTop>XeHnn 4orosopa BCaeACTBUE CYLLLEeCTBEHHO U3MEHUBLUNXCSA 00CTOATENbCTB
cyn no TpebosaHuo N06OM U3 CTOPOH onpenenseT NocNefCTBUA TaKOro peLleHuns,
ncxons N3 HeobxoAMMOCTU CnpaBen/INBO pacnpenennTb Mexay CTOPOHaMM pacxonbl,
NMOHeCeHHble MU B CBA3WN C UCMOJIHEHUEM 3TOoro gorosopa (n. 3 cT. 451 IK).
Bo3melleHne NHbIX MOHEeCEeHHbIX NOTePb B 3TOM CJly4ae He npenycMaTpuBaeTCS.

3aKJso4yeHue

N3yyeHne nuTepaTypbl 1 NPOBEAEHHbI aHaIn3 AeNCTBYOLWEro 3aKoHO4aTeIbCTBa,
pPerynpyowero MHCTUTYT 3aKJlo4eHNs OoroBopa, No3BoJIsSieT caenaTh psij BbIBOOOB.

Ha3Ha4yeHne norosopa COCTOUT B TOM, 4TO OH CJIY)KUT CaMOCTOATEsIbHbIM OCHOBaHNEM
BO3HMKHOBeHUS obsA3aTenbcTBa. O6a3aTenbLCTBa B3sAThble Ha cebs CTOpOHaMM, OOJIKHbI
006poCOBECTHO UCMOTHATBLCA B NOSHOM o6beMe. lNMpun HeHagneXxalweM NCNoJIHEHNN
OLHOM N3 CTOPOH B3ATbIX Ha cebda 0b6s3aTenbCTB, Apyras CTOpoHa UMeeT npaBo
obpaTuTbCsa B CyA, ANS 3aWUTbl CBOMX NPaB, N BO3MELLEHNS B CBA3WU C HEHaA/IeXalnM
NCNOJZIHEHUEM APYron CTOPOHON CBOUX 00583aTenbCTB, MOHECEHHbIX YObITKOB.

'K PO npegycMmaTpumBaeT pa3inydHble cnocobbl, ons obecnevyeHusa obazatenbcTB. Bce
OHW nepeyuncneHsl B rnase 23 MK PO, 3T0: 3a/10r, HEYCTOMKaA, yOoep)KaHue,
nopy4YnTensCcTBO, DaHKOBCKasA rapaHTus, 3a4aToK.

OpHnMM HopMmamu 'K PO npaBoBoOe peryinmpoBaHue 4OrOBOPOB He ncyepnbiBatoTca. Mpwu
perynmpoBaHnn 4OroBOpPOB COOTBETCTBYOWME CTaTbh 'K 00bIYHO coaep>XaT OTChbIJIKU
nMBO TONIbKO K 3aKOHY (BapuaHT: K TK 1 gpyrum 3akoHaMm), 1mbo K 3aKOHY N NHbIM
NMpaBOBbLIM aKTaM, NOA KOTOPbIMW NOAPa3yMeBalOTCHA, MOMMMO 3aKOHOB, yKa3bl
Mpe3npneHTa PO 1 noctaHoBneHUd lNpaBuTtenbcTea PO.



JloroBop ABNAETCA OAHUM U3 KJIIOYEBbLIX MHCTUTYTOB FPaXk[laHCKOro 3aKoHO4aTesbCTBa.
OcobeHHO aKTyaslbHbIMU [OrOBOPHbLIE OTHOLLEHUS AJ1S HALlel CTpaHbl, CTanu nocse
nepexona Ha NyTb PbIHOYHOM 3KOHOMUKW, FOe OO0roBop-3TO Hanbosee, onepaTMBHOE U
rmbkoe cpecTBO CBA3MN MEXAY MPOU3BOACTBOM U NoTpebiieHneM, N3yvyeHus
NoTpPebHOCTN N HEMEeAIeHHOIr0 pearnpoBaHMs Ha HMUX CO CTOPOHbLI Npon3BoacTea. C
NMOMOLLIbIO IOroBOpa, FrpakJaHe Mo cBoeMy YCMOTPEHUI0, PAaCXOAYIOT NoJlyYeHHbIe B
BUAe 3apaboTHOW NNaThl, 4OX0Abl OT NMPeAnpPUHUMATENLCKON AEATENIbHOCTU, N UHbIX
JIOXO[0B AEeHEeXHble CpeacTBa, npnobpeTas Ha HUX Te LleHHOCTU, KOTOpPbIe CMOCOOHbI
YIOOBMETBOPSATb UX UHAMBUAYAIbHbIE, MaTepUabHble N KyJIbTYpPHbIE NOTPEeObHOCTM.
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